
 

FREDERICK COUNTY PLANNING COMMISSION 

May 11, 2016 
 

 

 

 

TITLE: Boyers Mill Road CIP-From Gas House 

Pike to North of Lake Linganore- FRO 

Modification Request 
  

FILE NUMBER:  SP-15-01 (FRO #14932) 

 

REQUEST: FRO Modification Request 
  The Applicant is requesting approval of a FRO 

modification to allow the removal of 7 specimen trees. 

 

PROJECT INFORMATION:  
ADDRESS/LOCATION:  Boyers Mill Road, between Gas House Pike and Lake 

Linganore  
TAX MAP/PARCEL: TM 69; multiple parcels  

COMP. PLAN/LAND USE: N/A 
ZONE: N/A 

REGION: New Market 
WATER/SEWER:   N/A 

 

APPLICANT/REPRESENTATIVES: 
APPLICANT:      Frederick County Division of Public Works  

OWNER:           Frederick County Government and multiple private 
owners 

ENGINEER:        Wallace Montgomery 
ARCHITECT:      N/A  

ATTORNEY:       N/A    
 

STAFF:  Mike Wilkins  

  

RECOMMENDATION: Conditional Approval 
 
ATTACHMENTS: 

EXHIBIT 1 – Combined Preliminary/Final Forest Conservation Plan 

EXHIBIT 2 – Updated FRO Modification Request (Re: Tree #98) 

EXHIBIT 3 – FRO Modification Request from Applicant 
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STAFF REPORT 
 

ISSUE  
The Applicant is requesting approval for a FRO modification to allow the removal of seven specimen 
trees. Please note that after submittal of FCPC packet materials the Applicant withdrew the request to 
remove tree 98 (see sheet 10 of 13 within plan set for location), bringing the number of trees to be 
removed down to 7.  The Applicant has submitted an update to the FRO Modification Request (see 
Exhibit 2 attached) with an explanation regarding tree 98.   
 
Specimen trees are trees measuring 30” or greater in diameter. Per §1-21-40 of the FRO, nonhazardous 
specimen trees must be retained unless reasonable efforts have been made to protect them, the plan 
cannot reasonably be altered, and the FCPC finds that the requirements for granting a modification have 
been met.  

 
BACKGROUND  
The Boyers Mill Road Capital Improvement Project (CIP) is a 1.50 +/- mile road improvement project.  
The road improvements include widening existing road sections and realigning other road sections. The 
project runs from the intersection of Gas House Pike to Lake Linganore.  
 

PROJECT AREA 
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Impacted Tree Locations (Approximate) 

 
Note: The Applicant withdrew the request to remove tree 98. 

 
ANALYSIS 
 
Forest Resource – Chapter 1-21: 
The Applicant has submitted a Combined Preliminary/Final Forest Conservation Plan.  The 1.50+/- mile 
project area contains 25 specimen trees (trees that are 30 inches or greater in diameter).  Three 
specimen trees will be removed that are not subject to the FCPC modification process.  Tree # 94 and 
tree # 96 are both dead.  Tree # 97 is an invasive/exotic Ailanthus tree.  These three trees have been 
approved for removal by Staff. 
 
Per §1-21-40 of the FRO, nonhazardous specimen trees must be retained unless reasonable efforts 
have been made to protect them, the plan cannot reasonably be altered, and the FCPC finds that the 
requirements for granting a modification have been met. 
 
Seven specimen trees are proposed to be removed.  Please note after submittal of FCPC packet 
materials the Applicant withdrew the request to remove tree 98, bringing the number of trees to be 
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removed down from the original 8 to 7. 
 
 

 
 
The Applicant’s original FRO Modification Request (see Exhibit 3 attached) discusses the trees and why 
their removal is proposed.  Generally speaking, the Applicant argues that there is very little flexibility in 
the road alignment and associated infrastructure due to meeting AASHTO regulations and limiting 
impacts to adjoining properties. 
 
As noted in the Applicant’s Updated FRO Modification Request, Staff did not agree that tree 98 must be 
removed.  The proposed impacts to this tree are within the existing pavement of Boyers Mill Road.  Staff 
believes that it is unlikely the critical root zone extends under the compacted road surface.  A fiber optic 
cable was installed at some point in the past between this tree and the existing edge of pavement.  This 
trench would have severed any critical root zone that extended towards the road. Therefore any 
excavation of the roadbed will not damage critical roots.  Despite this past damage the tree is still in good 
condition and can easily survive this construction project if adequately protected. The proposed concrete 
pipe (to be placed under the existing roadbed) and the removal of the asphalt will not have a significant 
impact on this tree.  Based on these concerns the Applicant withdrew the request to remove tree 98.  
The Applicant in their updated request has agreed that following the FCPC decision the Combined 
Preliminary/Final Forest Conservation Plan (AP 14932) will be resubmitted to include retention of tree 98. 
 
§ 1-21-21. MODIFICATIONS. 
(A) Modification requests. A person may submit a request to the Frederick County Planning Commission 
(FCPC) for a modification from this chapter or the requirements of Md. Code Ann., Natural Resources 
Article, §§ 5-1601 through 5-1612, if the person demonstrates that enforcement would result in 
unwarranted hardship to the person. 
(B) Required information. An applicant for a modification shall: 
(1) Describe the special conditions peculiar to the property that would cause the unwarranted hardship; 
(2) Describe how enforcement of these rules will deprive the landowner of rights commonly enjoyed by 
others in similar areas; 
(3) Verify that the granting of the modification will not confer on the landowner a special privilege that 
would be denied to other applicants; 
(4) Verify that the modification request is not based on conditions or circumstances that are the result of 
actions by the applicant; 
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(5) Verify that the request does not arise from a condition relating to land or building use, either permitted 
or nonconforming, on a neighboring property; and 
(6) Verify that the granting of a modification will not adversely affect water quality. 
(C) Modification approval. The FCPC must make a finding that the applicant has met the requirements in 
subsection (B) of this section and that enforcement would cause the applicant unwarranted hardship 
before the FCPC may approve any modification. 
 
In order for the FcPc to grant a modification to allow the removal of specimen trees, the FcPc must find; 

 that reasonable efforts have been made to protect the specimen trees and that the plan cannot 
reasonably be altered (in accordance with § 1-21-40 (B)(1), and; 

 that the Applicant meets the six criteria outlined under §1-21-21 (B) (listed above). 
 
Findings/Conclusions 
Based upon the review and analysis as provided above and the Applicant’s Justification Letter, Staff 
does not object to the removal of seven trees (Trees #103-109). Staff finds that the removal of Tree # 98 
is unnecessary as discussed in this report and as agreed to by the Applicant. 
  

RECOMMENDATION 
Staff has no objection to conditional approval of the FRO modification request to allow the removal of 
seven specimen trees (Trees #103-109) and to specifically retain tree 98 which was originally proposed 
for removal.   
Based upon the findings and conclusions as presented in the staff report the application meets or will 
meet all applicable FRO modification requirements if the modification request is granted by the Planning 
Commission and the following conditions are met: 
 

1. Comply with all agency comments as the plan proceeds through to completion.  
 

2. The FRO plan must be approved and the required FRO mitigation must be provided prior to 
applying for grading permits or building permits, whichever is applied for first. 
 

3. Revise the FRO plan (AP 14932) and the Improvement Plan/Construction drawings to save and 
protect Tree # 98. 
 

PLANNING COMMISSION ACTION 

 

MOTION TO APPROVE 
 

I move that the Planning Commission APPROVE WITH CONDITIONS as listed in the staff report, the 
FRO Modification Request SP-15-01 (FRO #14932) for the proposed removal of seven specimen trees 
within the Boyers Mill Road CIP project, based on the findings and conclusions of the staff report and 
the testimony, exhibits, and documentary evidence produced at the public meeting. 
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Exhibit 2: Updated FRO Modification Request (Re: Tree #98) 

 



Boyers Mill Road CIP – FRO Modification 
May 11, 2016 
Page 7 of 13 

 

Exhibit 3: FRO Modification Request from Applicant 
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